STATE OF FLORI DA
Dl VI SI ON OF ADM NI STRATI VE HEARI NGS
AL|I CE BROOKS CESARI N,
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RECOVMENDED ORDER

Pursuant to notice, a fornmal hearing was held in this case
on Cctober 10, 2002, in Olando, Florida, before T. Kent
Wet herell, 11, the designated Adm nistrative Law Judge of the
D vision of Adm nistrative Hearings.
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For Petitioner: Mchael L. More, Esquire
Baron and Mbore, P.A.
640 North Hi |l side Avenue
Ol ando, Florida 32803

For Respondent: Kevin D. Zwetsch, Esquire
Latesa K. Bailey, Esquire
Fowl er, Wite, GIllen, Boggs,
Villareal & Banker, P.A.
Post O fice Box 1438
Tanpa, Florida 33601

STATEMENT OF THE | SSUES

The issues are (1) whether the Petition for Relief filed by
Petitioner was tinmely under Section 760.11(7), Florida Statutes,

and (2) whet her Respondent engaged in an unl awful enpl oynment



practice in violation of the Florida Cvil R ghts Act of 1992
when it termnated Petitioner's enploynent as a retail sales
associate in May 1998.

PRELI M NARY STATEMENT

On Novenber 9, 1998, Petitioner filed a charge of
discrimnation with the Florida Comm ssion on Human Rel ati ons
(Commi ssion) in which she all eged that Respondent discrim nated
agai nst her based upon her race (African Anerican), sex
(female), and retaliation (type unspecified) when it term nated
her enploynment as a retail sales associate at Respondent's
Oviedo, Florida, store in May 1998. The Conmm ssion staff
i nvestigated the charge, and on August 31, 2001, the Executive
Director of the Conm ssion issued a "no cause" determ nation.

An "anended" determ nation was issued on Cctober 26, 2001
The only material difference between the original and the
"amended" determinations is that the original deternination was
addressed to Petitioner "c/o Anthony Gonzal es, Jr., Esquire" and
t he "anended" determ nation was addressed directly to
Petitioner.

On Novenber 28, 2001, Petitioner filed a Petition for
Relief (Petition) with the Commi ssion. The Petition alleged
only racial discrimnation; it did not allege sexual

discrimnation or retaliation.



On Decenber 10, 2001, the Conmmi ssion referred the Petition
to the Division of Adm nistrative Hearings (Division) for the
assi gnnent of an adm nistrative |law judge to conduct a forma
hearing on the Petition. The hearing was initially schedul ed
for March 4, 2002, but was continued three tines at the request
of the parties to allowthemto conplete discovery and to
di scuss the possibility of settlenent. The hearing was
ultimately held on Cctober 10, 2002.

At the hearing, Petitioner testified in her own behalf, and
Petitioner's Exhibit P1 was received into evidence. Respondent
presented the testinony of Heidi Jensen, a forner assistant
sal es manager with Respondent and Petitioner's imedi ate
supervi sor during her enploynent. Respondent's Exhibits 1
t hrough 30, and 35 through 37 were received into evidence.

The Transcript of the hearing was filed with the Division
on Novenber 18, 2002. Pursuant to Respondent's unopposed
request at the conclusion of the hearing, the parties were given
20 days fromthe date the Transcript was filed to submt their
proposed recomrended orders (PROs). Subsequently, the deadline
for filing the PROs was extended to Decenber 13, 2002. The
parties' PROs were tinely filed and were given due consi deration

by the undersigned in preparing this Recomended O der.



FI NDI NGS OF FACT

Based upon the testinony and evi dence received at the
hearing, the followi ng findings are nade:

A. Parties

1. Petitioner is an African Anerican female. During the
period of time at issue in this proceeding (i.e., January
t hrough May 1998), Petitioner was 49 years ol d.

2. Respondent is a retail department store chain with
stores |l ocated throughout Florida, including a store in Oviedo,
Flori da. Respondent is an enpl oyer subject to the Florida G vil
Ri ghts Act of 1992.

B. Petitioner's Enploynent Wth Respondent

3. On or about January 30, 1998, Petitioner was hired by
Respondent to work as a retail sales associate in Respondent's
Oviedo store. She was originally assigned to work in the
wonen' s cl ot hi ng departnent.

4. Petitioner was interviewed and hired by Heidi Jensen, a
white female. M. Jensen was the assistant sal es nanager
responsi bl e for the wonen's clothing departnent, and was
Petitioner's direct supervisor throughout the course of
Petitioner's enpl oynent.

5. Petitioner was hired as a part-tine enployee at a rate
of $9.00 per hour. As a part-tine enployee, she worked

approxi mately 20 hours per week. Petitioner's schedule was



fl exi bl e; she worked eight hours on sone days and four hours or
| ess on others. She was typically schedul ed on the closing
shift (i.e., nights), rather than the opening shift.

6. On February 7, 1998, Petitioner signed a certification
i ndicating that she had read and agreed to abi de by Respondent's
work rules and policies. Those rules include the follow ng
directive, hereafter referred to as "Wrk Rule 10":

Associ ates nust exhibit positive behavior
toward their job, Managenent, supervisors,
and co-associates in all of their actions
and speech. Custoners nust always be
treated courteously. Anything to the
contrary will not be tolerated.

7. On February 8, 1998, Petitioner attended a general
orientation at which the work rules and policies were di scussed.
That orientation was al so attended by other recently-hired
enpl oyees, including non-African Anerican enpl oyees.

8. Petitioner received additional training from Respondent
t hroughout her enpl oynent, including custoner service and sal es
training and direction for handling nerchandi se returns. That
training was al so provided to other enployees, including non-
African Anmerican enpl oyees.

9. Petitioner never received formal training on howto

"open" the store. However, as noted above, Petitioner typically

wor ked during the closing shift rather than the opening shift.



10. Slightly nmore than a nonth into her enpl oynent,
Petitioner's co-workers began conpl ai ni ng about her
unpr of essi onal behavior. The conplaints alleged that Petitioner
yell ed at co-workers; that she initiated argunents with co-
workers in front of custonmers regarding who should get credit
for the custonmer's purchases; that she referred to the custoners
in the woman' s departnment (which caters to |larger wonen) as "fat
pi gs"; that she stole customers from her co-workers; that she
referred to some of her co-workers as "vultures" and others as
"bitches” or "wolves,"” often in front of or within "earshot" of
customers; and that she generally upset or harassed co-workers
t hrough her attitude and derogatory conments.

11. The conplaints canme fromeight different co-workers,
at | east one of whomwas an African Anerican fermale. The
conplaints were made in witing by the co-workers, typically
t hrough signed, hand-witten statenments given to Ms. Jensen or
t he store nmanager.

12. Petitioner denied nmaking any of the statenents or
engagi ng in any of the conduct alleged in the conplaints. In
response to the conplaints, she took the position that she was
bei ng "singled out” by her co-workers because her aggressive
tactics made her a nore successful sal esperson than nost of her

co-workers. Despite Petitioner's denials, Ms. Jensen determ ned



that disciplinary action was appropriate based upon her
i nvestigation of the conplaints.

13. Ms. Jensen gave Petitioner a verbal warning
"concerning using a positive attitude towards nerchandi se and
custoners” on March 7, 1998, and she gave Petitioner a forma
witten warning for her |ack of positive attitude towards
custonmers and co-workers on March 19, 1998. Both warnings cited
Wrk Rule 10 as havi ng been vi ol at ed.

14. Despite the warnings, Petitioner's conduct continued
to generate conplaints fromher co-workers. She received
anot her verbal warning from M. Jensen on April 17, 1998, and
she received a formal witten warning fromthe store nanager on
April 22, 1998. Again, the warnings cited Wirk Rule 10 as
havi ng been vi ol at ed.

15. Petitioner continued to deny any w ongdoi ng. She
again clained that she was being "targeted" by her co-workers
because of their "jeal ousy and envy" over her success as a
sal esperson

16. The April 22, 1998, witten warning stated that "[i]f
there is one nore report of negativity or verbal abuse of
custoners or associates, [Petitioner] will be termnated.” It
al so enunerated Respondent's "expectations” with respect to

Petitioner's conduct, including a requirenment that Petitioner



"never confront an associate in front of a custoner" (enphasis
in original).

17. At sone point after the April 22, 1998, witten
war ni ng, Petitioner was transferred fromthe wonen's depart nent
to the casual departnent to give her a "clean slate" with her
co-workers. Despite the transfer, Petitioner's co-workers
conti nued to conpl ain about her behavior. The conplaints were
of the same nature as the conplaints discussed above, e.g.,
stealing sales fromother co-workers and initiating
confrontations with co-workers over custoners in the custoner's
presence.

18. On May 22, 1998, Petitioner and a co-worker, Brenda
Ross, "had words" over a custoner. \Wen confronted about the
i ncident by Ms. Jensen, Petitioner "was |oud and aggressive"
towards her. As a result of this incident and the prior
war ni ngs, Ms. Jensen recommended that Petitioner's enploynent be
term nat ed.

19. The store manager accepted Ms. Jensen's
reconmendati on, and, Petitioner was term nated on May 22, 1998.
Thus, the termof Petitioner's enploynent with Respondent was
| ess than four nonths.

20. After she was fired, Petitioner returned to her work
station to retrieve her belongings. Wile doing so, she

confronted Ms. Ross and called her a "lying bitch" (according to



Petitioner's own testinony at the hearing) or sonething
simlarly derogatory.?

21. There are no videotapes of the incidents described
above. None of the co-workers who reported the incidents
testified at the hearing. Nevertheless, the co-worker's
cont enpor aneous hand-witten reports of the incidents which were
received into evidence (Respondent's Exhibits 21-30) are found
to be credible based upon their general consistency and the
corroborating testinony of Ms. Jensen at the hearing. By
contrast, Petitioner's testinony regarding the incidents was not
credi bl e.

22. There is no credible evidence to support Petitioner's
al l egations that she was denied the opportunity to file
conpl ai nts agai nst her co-workers. Nor is there any credible
evidence that Petitioner did file conplaints (alleging
di scrimnation or anything else) which were ignored by
Respondent ' s managenent .

23. By all accounts, Petitioner was a good sal esperson;
her sal es per hour were high and, on several occasions, they
were the highest in the departnent where she was working. M.
Jensen conpl enented Petitioner on at | east one occasion for her
hi gh | evel of sales.

24. Petitioner was al so punctual and had a good attendance

record. She was on track to receive a pay increase at her next



review. However, as a result of the unprofessional behavior
det ai | ed above, she was fired prior that review

25. Petitioner is currently unenpl oyed. She has not held
a job since she was fired by Respondent in May 1998. However,
she has only applied for four or five other jobs since that
tinme.

C. Petitioner's Discrimnation C aim

26. Petitioner first contacted the Conm ssion regarding
her allegation that Respondent discrimnated agai nst her on or
about June 29, 1998. On that date, she filled out the
Commi ssion's "intake questionnaire.”

27. On the questionnaire, she indicated that she had
sought assi stance from attorney Anthony Gonzales, Jr. (Attorney
Gonzal es) regarding the alleged discrimnation by Respondent.
Petitioner also listed Attorney Gonzal es as her representative
on the "intake inquiry formand conplaint |og" conpleted on or
about July 10, 1998.

28. Petitioner consulted with Attorney Gonzal es in
April 1998, prior to her term nation. Although Petitioner
claimed at the hearing that Attorney CGonzales did not agree to
represent her beyond the initial consultation, Petitioner
provi ded the Comm ssion a copy of Attorney Gonzal es' busi ness
card and a copy of the check by which Petitioner paid Attorney

Gonzal es' consultation fee with the Comm ssion's i ntake
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docunents. Based upon those docunents, the Commi ssion
apparently (and reasonably) assuned that Attorney Gonzal es was
Petitioner's attorney because it subsequently directed various
letters to Petitioner "c/o Anthony Gonzales, Jr., Esqg." at
Attorney Gonzal es' address.

29. Petitioner filed her formal charge of discrimnation
on Novenber 9, 1998. The charge did not reference Attorney
CGonzal es. Neverthel ess, on Decenber 7, 1998, the Conm ssion
sent a letter to Petitioner "c/o Anthony Gonzales, Jr., Esqg." at
Attorney Gonzal es' address confirm ng recei pt of the charge of
di scrim nation.

30. The record does not include any correspondence from
Attorney Conzales to the Comm ssion in response to the
Decenber 7, 1998, confirnmation letter. However, Attorney
Gonzal es continued to receive correspondence fromthe Comm ssion
regarding Petitioner's charge of discrimnation after that date.

31. On February 2, 1999, the Conmmission sent a letter to
Petitioner "c/o Anthony Gonzal es, Esq." at Attorney Gonzal es
address indicating that Petitioner's charge of discrimnation
had been pending for over 180 days and identifying the options
available to Petitioner. The letter was acconpani ed by an
"el ection of rights" formwhich was to be conpl eted and returned

to the Commi ssi on.
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32. Attorney CGonzal es apparently forwarded the formto
Petitioner because Petitioner conpleted and signed the form and
returned it to the Comm ssion on June 17, 1999. This strongly
suggests that there was an attorney-client relationship between
Attorney Gonzales and Petitioner at the tinme. |Indeed, if there
was no attorney-client relationship, either Petitioner or
Attorney Gonzal es woul d have inforned the Comm ssion in
connection with the return of the formthat Attorney Gonzal es
was not representing here. However, neither did.

33. The record does not include any additional
conmuni cati ons between the Conmmi ssion and Petitioner and/or
Attorney Gonzal es between June 1999 and August 2001. Notably
absent fromthe record is any notice to the Comm ssion that
Attorney Gonzal es was no | onger representing Petitioner.

34. On August 31, 2001, the Executive Director of the
Conmi ssion issued a "no cause" determ nation on Petitioner's
charge of discrimnation. On that sanme date, the Cerk of the

Commi ssion sent notice of the determ nation to Petitioner "c/o
Ant hony Gonzal es, Jr., Esg." at Attorney Gonzal es’ address. The
notice stated that "[c]onplainant may request an adm nistrative

hearing by filing a PETITION FOR RELI EF within 35 days of the

date of this NOTI CE OF DETERM NATION NO CAUSE" (enphasis

supplied and capitalization in original), and further stated

12



that the claim"w Il be dismssed" if not filed within that
tinme.

35. Attorney Gonzal es contacted Petitioner by tel ephone
after he received the notice of determ nation. The record does
not reflect the date of that contact. However, Petitioner
testified at the hearing that Attorney Gonzal es inforned her
during the tel ephone call that the deadline for requesting a
hearing had not yet expired. Accordingly, the contact nust have
occurred prior to October 5, 2001, which is 35 days after
August 31, 2001

36. Despite the notice from Attorney Gonzal es, Petitioner
did not imMediately file a Petition or contact the Conm ssion.
37. She did not contact the Conmm ssion until Cctober 16, 2001.
On that date, she spoke with Comm ssion enpl oyee Gerardo Rivera
and advised M. R vera that Attorney CGonzal es was not
representing her. M. Rivera indicated that the Conm ssion
woul d send an "anended"” notice directly to her.

38. An "anended" determ nation of no cause was issued by
t he Executive Director of the Comm ssion on Cctober 26, 2001.
On that sane date, an "anmended" notice of determ nation was
mailed to Petitioner.

39. Included with the "anmended" notice was a bl ank
petition for relief form Petitioner conpleted the form and

mailed it to the Conm ssion. The Petition was received by the
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Commi ssi on on November 28, 2001, 2 which is 33 days after the date
of the "anended" determ nation, but 89 days after the date of
the original August 31, 2001 determ nati on.

40. M. Rivera's affidavit (Exhibit Pl) characterized the
mai ling of the original determnation to Attorney Gonzal es as
"our [the Conmi ssion's] error” and a "m stake." The
preponderance of the evidence does not support that
characterizati on.

41. Specifically, the record reflects that it was
Petitioner who gave the Comm ssion the inpression that Attorney
Gonzal es was representing her, and neither Petitioner nor
Attorney Gonzal es did anything to advise the Commi ssion
otherwi se during the two and one-half years that the Conm ssion
i nvestigated Petitioner's charge of discrimnation and sent
letters to Attorney Gonzal es on Petitioner's behalf. |ndeed,
Petitioner testified at the hearing that the Cctober 16, 2001,
conversation with M. Rivera was the first (and only) tine that
she informed the Conm ssion that Attorney Gonzal es was not
representing her.

CONCLUSI ONS OF LAW

A. Jurisdiction

42. The Division of Adm nistrative Hearings has
jurisdiction over the parties to and subject matter of this

proceedi ng pursuant to Sections 120.569, 120.57(1), and

14



760.11(7), Florida Statutes. (Al references to Sections and
Chapters are to the Florida Statutes (2001)).

B. Tinel i ness of the Petition for Relief®

43. Section 760.11(7) provides:

If the comm ssion determnes that there is
not reasonabl e cause to believe that a
violation of the Florida Gvil R ghts Act of
1992 has occurred, the comm ssion shal

dism ss the conplaint. The aggrieved person
may request an administrative hearing under
ss. 120.569 and 120.57, but any such request
must be nmade within 35 days of the date of
determ nation of reasonable cause and any
such hearing shall be heard by an

adm ni strative | aw judge and not by the
conmi ssion or a conmi ssioner. |If the

aggri eved person does not request an

adm nistrative hearing within the 35 days,
the claimw ||l be barred.

(enmphasi s supplied).

44. The | anguage of Section 760.11(7) and the | anguage of
the Conmi ssion's notice of determnation in this case clearly
suggest that the 35-day period runs fromthe date of the
determ nation, not the date that the petitioner receives notice

of the determination. But cf. Joshua v. City of Gainesville,

768 So. 2d 432, 438 (Fla. 2000) ("[T]he Legislature chose to
make the limtations period [in Section 760.11(8)] contingent
on the recei pt of a reasonable cause determ nation.") (enphasis

supplied); Henry v. Dept. of Adm nistration, 431 So. 2d 677, 680

(Fla. 1st DCA 1983) ("An agency seeking to establish waiver

based on the passage of tinme follow ng action clained as final
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nmust show that the party affected by such action has received
notice sufficient to conmence the running of the tine period

wi thin which review nust be sought."); Irwin v. Departnent of

Veterans Affairs, 498 U S. 89, 92-93 (1990) (period for filing a

cl ai munder federal |aw counterpart to Chapter 760 runs from
recei pt of the determ nation fromthe Equal Enpl oynent
Qpportunity Comm ssion (EEOCC) by the petitioner or his or her
attorney, but unlike Section 760.11(7) the federal statute
specifically refers to "receipt" of the determ nation as the
triggering event).

45. The Conmission's prior orders also conpute the 35-day
period fromthe date of the notice of determ nation, not the

date that Petitioner receives that notice. See, e.g., Debose v.

Col unbia North Florida Regi onal Medical Center, FCHR Order No.

01-007 (Feb. 8, 2001) (Order of Remand in DOAH Case No. 00-

3426), wit of prohibition denied, 793 So. 2d 931 (Fla. 1st DCA

2001) (table); Garland v. Dept. of State, DOAH Case No. 00-1797,

Reconmmended Order at 3 (July 24, 2000), adopted in toto, FCHR

Order No. 01-001 (Feb. 8, 2001). And cf. Anbroise v.

O Donnell's Corp., DOAH Case No. 02-2762 (Sept. 5, 2002).

46. In this case, the GCommi ssion's original "no cause"”
determ nati on was dated August 31, 2001. As a result, the
deadline for filing a request for a hearing with the Comm ssion

pursuant to Section 760.11(7) was Cctober 5, 2001. However, the

16



Petition was not received by the Commi ssion until Novenber 28,
2001, which was 89 days after the date of the origina

determ nation. Even if the filing date was considered to be the
date that the Petition was nmailed, see Rule 60Y-4.004(1),

Fl ori da Adm ni strative Code; but see Ambroi se, Recommended O der

at 8-12 (concluding that the Comm ssion's procedural rules have
been ineffective since the adoption of the Uniform Rul es
pursuant to Section 120.54(5)), the Petition was untinely since
it was not mailed until Novenber 26, 2001, which is 87 days
after the date of the original determ nation.

47. Despite the | anguage of Section 760.11(7) which states
that an untinely claim"will be barred" if not tinmely filed, the
35-day filing period is not jurisdictional and is subject to
equitable tolling. See lrwin, 498 U S at 95-96 (1990) (filing
period in federal |aw counterpart to Chapter 760 is not

jurisdictional); Donald v. Wnn-Dixie Stores, Inc., 19 F.AL.R

4357, 4371 (FCHR 1995) (noting that the "period for filing the
Petition for Relief is not jurisdictional but is subject to

equitable tolling") (citing Cark v. Departnent of Corrections

8 F.A L.R 679 (FCHR 1985)); Rule 60Y-5.008(2), Florida
Admi ni strative Code, (not directly inplicated in this case but
purporting to authorize the Executive Director of the Conm ssion
to extend the deadline for filing a petition for relief "for

good cause shown"). But cf. Hernandez v. Transpo El ectronics,
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Inc., DOAH Case No. 99-3576, Recommended Order, at 15-20

(June 6, 2000) (concluding that the doctrine of equitable
tolling is inplicated in adm nistrative proceedi ngs only where
the state agency's actions or inactions prevent the petitioner
fromtinely asserting his or her rights and the state agency is

t he adverse party), remanded on other grounds FCHR Order No. O01-

055 (Dec. 4, 2001).

48. The doctrine of equitable tolling will excuse a |ate-
filed petition where it is shown that Petitioner was lulled into
i naction or has in sone extraordi nary way been prevented from

tinmely asserting her rights. See generally Machules v. Dept. of

Adm ni stration, 523 So. 2d 1132, 1134 (Fla. 1988). And see Cann

v. Dept. of Children & Fam |y Services, 813 So. 2d 237, 238

(Fla. 2d DCA 2002) (excusabl e neglect no | onger saves an
untinmely request for an adm nistrative hearing, but doctrine of
equitable tolling mght).

49. The only potential basis for applying the doctrine of
equitable tolling in this case is that the origina
determ nation was directed to Attorney Gonzal es, not Petitioner.
However, Petitioner testified that prior to the expiration of
the original 35-day period, Attorney Gonzal es informed her of
the Conmi ssion's determ nation as well as her deadline for
filing a Petition. Thus, to the extent that the Conm ssion was

m st aken when it sent the original determ nation to Attorney
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Gonzal es (and, as detailed in the Findings of Fact, the
preponder ance of the evidence suggests that the Conmm ssion was
not mistaken?), that nistake did not prevent Petitioner from
timely asserting her rights because Attorney Gonzal es inforned
her of the deadline prior to its expiration.

50. Despite the notice from Attorney Gonzal es, Petitioner
failed to tinely file a Petition or contact the Conmm ssion prior
to the expiration of the deadline. |Indeed, Petitioner's own
evidence (Exhibit Pl) and testinony confirnms that she did not
contact the Conmi ssion regarding Attorney Gonzal es’ "m staken”
recei pt of the original determ nation until October 16, 2001,
whi ch was nore than 10 days after the expiration of the original
35-day period.

51. The circunstances of this case are simlar to those in

Jancyn Manufacturing Corp. v. Dept. of Health, 742 So. 2d 473

(Fla. 1st DCA 1999). 1In that case, Petitioner, through counsel,
obt ai ned an extension of tine to file a request for a hearing.
Petitioner's counsel subsequently w thdrew and, in so doing,
informed Petitioner of its deadline for requesting a hearing.
Despite that notice, Petitioner failed to tinely request a

heari ng, and the agency subsequently denied Petitioner's
untinely request. The First District Court of appeal affirned.
The court held that "[t]he withdrawal of its counsel does not by

itself constitute an extraordinary circunstance to require
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application of the equitable tolling doctrine" and further noted
t hat the doctrine does not excuse the late filing of a petition
which results froma litigant sleeping onits rights. 1d. at

476. Accord Irwin, 498 U. S. at 96 (doctrine of equitable

tolling not inplicated where delay in filing was attributable to
the petitioner's attorney being out of the country when his
office received the determnation letter fromthe EECC).

52. The credible evidence in this case denonstrates that
Petitioner (like the appellant in Jancyn) slept on her rights
after receiving notice fromAttorney Gonzal es of the
Conmi ssion's determnation and the resulting deadline. In this
regard, this case (like Jancyn) sinply involves a Petitioner who
was aware of, but failed to neet the applicable statutory

deadline. And see, e.qg., Environnental Resource Associ ates of

Florida, Inc. v. Dept. of General Services, 624 So. 2d 330, 331

(Fla. 1st DCA 1993) ("There is nothing extraordinary in the
failure to tinely file in this case. Quite to the contrary, the
problemin this case is the too ordinary occurrence of a [party]
failing to neet a filing deadline.”) Accordingly, the doctrine
of equitable tolling is not inplicated.
53. Because the original 35-day period had expired prior

to Petitioner contacting the Comm ssion on Cctober 16, 2001, and
because that period was not equitably tolled as a result of the

original determ nation being sent to Attorney CGonzal es, the
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Commi ssion was without jurisdiction to issue the "anended"

determ nation. See, e.g., MIllinger v. Broward County Mental

Health Div., 672 So. 2d 24 (Fla. 1996) (agency does not have

authority to reissue final order to breath |ife into an appea
where the notice of appeal of the original final order was
untinely). Accordingly, the fact that the Petition was received
by the Comm ssion within 35 days of the "anmended" determ nation
is of no consequence.

54. In sum because the Petition was received by the
Commi ssi on nore than 35 days after the original "no cause"
determ nation and because the doctrine of equitable tolling is
i nappl i cabl e under the circunstances of this case, the Petition
is untinely and the clainms contained therein are "barred." See
Section 760.11(7). Accordingly, the Petition should be

di sm ssed. See Garland, supra; Anbroise, supra.

C. Merits of the Petition for Relief

55. Section 760.10(1)(a) provides that it is an unl awf ul
enpl oynent practice for an enpl oyer:

To discharge or to fail or refuse to hire
any individual, or otherwise to discrinmnate
agai nst any individual with respect to
conpensation, terns, conditions, or

privil eges of enploynent, because of such

i ndividual's race, color, religion, sex,
national origin, age, handicap, or nmarita

st at us.
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56. This | anguage was patterned after Title VII of the
Cvil Rights Act of 1964. Therefore, case |law construing Title

VI is persuasive when construing Section 760.10. See Gay V.

Russell Corp., 681 So. 2d 310 (Fla. 1st DCA 1996); Florida

Departnent of Community Affairs v. Bryant, 586 So. 2d 1205 (Fl a.

1st DCA 1991).

57. The original charge of discrimnation filed by
Petitioner with the Commi ssion alleged that she was fired as a
result of her race, her sex, and "retaliation.” However, the
Petition which initiated this proceeding alleged only race
discrimnation; it did not allege sex discrimnation or
retaliation. As a result, the hearing was limted to
Petitioner's race discrimnation claim as is this Recommended
Or der.

58. Because Petitioner did not present any credible direct
evi dence of discrimnation by Respondent, Petitioner's claim
nmust be anal yzed under the framework established by the United

States Suprene Court in MDonnell-Douglass Corporation v. Geen,

411 U. S. 792 (1973), and Texas Departnent of Community Affairs

v. Burdine, 450 U S. 248 (1981). The framework established in

t hose cases was reaffirnmed and refined by the Court in St.

Mary's Honor Center v. Hicks, 509 U S 502 (1993).

59. Petitioner has the burden of establishing by a

pr eponderance of the evidence a prinma facie case of unl awful
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discrimnation. See Hicks, 509 U S. at 506. In order to

establish a prima facie case of wongful term nation, Petitioner

must establish that: (1) she is a nenber of a protected
mnority, (2) she was qualified for the job from which she was
di scharged, (3) that she was di scharged, and (4) her forner
position was filled by a non mnority or that she was
disciplined differently than a simlarly-situated enpl oyee

outside of her protected class. See Jones v. Lunberjack Meats,

Inc., 680 F. 2d 98, 101 (11th Cir. 1982); Scholz v. RDV Sports,

Inc., 710 So. 2d 618, 623 (Fla. 5th DCA 1998). And cf. Ranps v.

Wal ton County Board of County Comm ssioners, DOAH Case No. 91-

4385, 1992 W. 880766, at *7 (Apr. 24, 1992) ("Petitioner nmade
out a prima facie case of unlawful term nation by proof that he
bel ongs to a protected class, and that he lost his job while
simlarly situated persons not in the protected class kept
theirs.").

60. If a prima facie case is established, the burden

shifts to Respondent to produce evidence that the adverse

enpl oynent action was taken for |egitinmate non-discrimnatory
reasons. Hicks, 509 U. S. at 506-07. Once a non-discrimnatory
reason is offered by Respondent, the burden then shifts back to
Petitioner to denonstrate that the offered reason is nerely a
pretext for discrimnation, i.e., the reason is false and that

the real reason for Respondent's decision to term nate
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Petitioner was race. 1d. at 507-08, 515-17. |In this regard,
the ultimte burden of persuasion remains with Petitioner
t hroughout the case to denonstrate a discrimnatory notive for
t he adverse enploynent action. 1d. at 508, 510-11.

61. Petitioner established the first three elenents of a

prima facie case, i.e., that she is a nenber of a protected

class (African Anerican), that she was qualified for the retai
sal es associate position, and that she was fired fromthe
position. However, she failed to establish the fourth el enent,
i.e., that she was disciplined differently than a simlarly
situated non-African Anerican or that her position was filled by
a non-African American

62. There is no evidence that Petitioner's position was
filled by a non-African Anmerican, nor is there any credible
evi dence that Respondent did not termnate simlarly situated
non- Afri can Anerican enpl oyees for conduct simlar to that
engaged in by Petitioner. Indeed, the preponderance of the
evi dence denonstrates that no other retail sal es associate
exhi bi ted unprof essional conduct simlar to that exhibited by
Petitioner. Accordingly, Petitioner failed to establish her

prima facie case. See Holifield v. Reno, 115 F. 3d 1555, 1563

(11th Cr. 1997) (affirm ng sunmary judgnent entered in favor of
enpl oyer because plaintiff failed to establish that establish

that "the non-mnority enpl oyees with whom he conpares his
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treatment were simlarly situated in all aspects, or that their
conduct was of conparabl e seriousness to the conduct for which
he was di scharged").

63. Even if Petitioner had established a prima facie case,

Respondent net its burden to produce evidence of a legitinmte
nondi scrim natory reason for the adverse enpl oynent action.
Specifically, it offered credible evidence show ng that
Petitioner was fired solely because of her extensive

di sciplinary history during her four nonths of enploynent with
Respondent .

64. Respondent al so introduced credi bl e evidence show ng
that Petitioner m scharacterized her educational background on
her enpl oynent applicati on when she indicated that she has an
Associ ates degree when, in fact, she does not. Respondent
argues that by providing incorrect informati on on her enpl oynent
application, Petitioner also violated Respondent's Wrk Rule 5
whi ch prohibits "falsification" and requires "[s]trict
honesty . . . in all dealings with or for [Respondent]," thereby
provi ding an i ndependent basis (and anot her nondi scrim natory
reason) for its decision to term nate Respondent. No wei ght has
been given to this post hoc justification because Ms. Jensen
confirnmed at the hearing that the erroneous information on
Petitioner's application played no part in the May 1998 deci sion

to termnate Petitioner's enploynent.
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65. The evidence regarding Petitioner's disciplinary
history is nore than sufficient to sustain Respondent's burden
of production. See H cks, 509 U S. at 507, 509-11, 520-25 (it
is not necessary that the proffered reasons be true; it is only
necessary that the reasons, if believed by the trier of fact,
woul d support a finding that unlawful discrimnation was not the
cause of the enploynent action). Mreover, the fact that the
sanme person (Ms. Jensen) hired Petitioner and recomrended her
firing approximtely four nonths later is further evidence that
Petitioner was fired because of her disciplinary history rather

t han her race. See, e.qg., Bradley v. Harcourt, 104 F. 3d 267,

270-71 (9th Gr. 1996) ("[Where the sane actor is responsible
for the hiring and the firing of a discrimnation plaintiff, and
both actions occur within a short period of tine, a strong
inference arises that there was no discrimnatory notive.");

Equal Enpl oynent Opportunity Commin v. Qur Lady of Resurrection

Medi cal Center, 77 F.3d 145, 151 (7th Cr. 1996) (sanme).

66. In response, Petitioner failed to introduce any
credi bl e evidence that the reasons asserted by Respondent were
pretextual. Her testinony that the events alleged in her co-
worker's reports which led to the verbal and witten warnings
did not actually occur was not credible and is contrary to the

wei ght of the evidence.
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67. Moreover, even if the events alleged in the reports
did not occur, there is absolutely no credible evidence that the
co-workers fabricated the reports based upon racial aninus or
t hat Respondent acted on those reports for such reasons.
| ndeed, at | east one of the reports against Petitioner was nade
by an African Anmerican female, and the conduct alleged in that
report is consistent with the conduct alleged in the other
reports. Furthernore, Petitioner consistently clained in
response to the warnings that the reports were fabricated as a
result of her co-worker's "envy and jeal ousy" of her success as
a sal esperson rather than her race. C. Hi cks, 509 U S at 508
(noting that the district court concluded that the enployee
proved the existence of a crusade to termnate him but that he
failed to prove that the crusade was racially, rather than
personal ly, notivated).

68. In sum Petitioner failed to neet her ultinmate burden
to prove that the reasons proferred by Respondent for her
term nation were false or pretextual and that that she was
actually fired because of her race.

RECOMVENDATI ON

Based upon the foregoing Findings of Fact and Concl usi ons
of Law, it is
RECOMVENDED t hat the Fl orida Comm ssion on Human Rel ati ons

issue a final order dismssing the Petition for Relief.
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DONE AND ENTERED t his 31st day of Decenber, 2002, in

Tal | ahassee, Leon County, Flori da.

T. KENT WETHERELL, 11

Adm ni strative Law Judge

D vision of Adm nistrative Hearings
The DeSoto Buil ding

1230 Apal achee Par kway

Tal | ahassee, Florida 32399-3060
(850) 488-9675  SUNCOM 278-9675
Fax Filing (850) 921-6847

www. doah. state. fl.us

Filed wwth the Cerk of the
Di vision of Adm nistrative Hearings
this 31st day of Decenber, 2002.

ENDNOTES

1/ M. Jensen, who acconpani ed Petitioner to retrieve her

bel ongi ngs, testified at the hearing that Petitioner actually
called Ms. Ross a "liar and a fat bitch.” Accord Respondent's
Exhi bit 20, at page 3.

2/ The copy of the Petition included wth the Comm ssion's
letter referring this case to the Division was not date-stanped,
nor was the copy of the Petition introduced at the hearing.
However, the mail records attached to Petitioner's response to
Respondent’'s nmotion to dismss, filed May 10, 2002, showed t hat
the Petition was sent to the Conm ssion by certified nail on
Novenber 26, 2001, and that it was received by the Comm ssion on
Novenber 28, 2001. Those dates were treated as suppl enenta
factual allegations (see Order dated May 28, 2002), and they
were not disputed at the hearing through any evi dence presented
by Respondent.

3/ Respondent's notion to dismss and notion for summary

j udgnment on this ground were denied by Orders dated May 28,
2002, and COctober 8, 2002, respectively. However, those Orders
wer e based upon the procedural posture of the case and/or state
of the record at the tinme of the notions.

28



4/ Indeed, it is reasonable to expect that if Attorney Gonzal es
had not agreed to represent Petitioner in connection with the
charge of discrimnation that Petitioner filed with the
Conmi ssi on, then he would have communi cated that fact to the
Comm ssi on as soon as he began receiving correspondence fromthe
Conmi ssion on Petitioner's behalf. However, he apparently
failed to do so and the Conmi ssion continued to correspond with
himin accordance with its rules for two and one-hal f years.

See Rule 60Y-4.008(2), Florida Adm nistrative Code (attorney of
record will "receive pleadings until notice of wthdrawal of
authorization is filed with the Comm ssion by the represented
party or a notion to withdraw has been served on the represented
party and approved by the Conm ssion.").

COPI ES FURNI SHED

Deni se Crawford, Agency Cerk

Fl ori da Comm ssion on Human Rel ati ons
2009 Apal achee Par kway, Suite 100

Tal | ahassee, Florida 32301

M chael L. More, Esquire
Baron and Moore, P. A

640 North Hillside Avenue
Ol ando, Florida 32803

Kevin D. Zwetsch, Esquire

Latesa K Bailey, Esquire

Fow er, Wiite, Gllen, Boggs, Villarea
& Banker, P.A

Post O fice Box 1438

Tanpa, Florida 33601

Ceci| Howard, General Counsel

Fl ori da Comm ssi on on Hunan Rel ati ons
2009 Apal achee Parkway, Suite 100

Tal | ahassee, Florida 32301

NOTI CE OF RIGHT TO SUBM T EXCEPTI ONS

All parties have the right to submt witten exceptions wthin
15 days fromthe date of this Recormended Order. Any exceptions
to this Recommended Order should be filed with the agency that
will issue the Final Order in this case.
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